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THE SUPREME COURT
OE NEW SOUTH WALES
COURT OE APPEAL

44839/46

10

BEAZT,EY JA

22 DECEMBER 2OO6

FIONA CAROLINE CRISTIAII v PERPETUAI LIMIEED

lvr A Cr sL a. l  dppea-red -nrepresen.ed.
M. :  - -od.o l6 P^e^/ndenl .

. f  ) - - t  - -d r  )h rh- husband
of Flona Carof ine Cr ist ian and I  have a copy of  the power

)A . f  
- t t . rn.v 

r .  /e6/csent the defendant.  I  would f ike to
hand --

. f . - - . -n^. ,  ,he

r  '4 t  I  t  
^v6.  

- .  .h i - . - : '  fa l ion Or
^_ _r .^ 

^hi6-,  
i^n r^ Mr ar icfr -noPtJFd'orrLt .

appearing

15

HER HONOUR: Thank you.

l0 .OLLLD-L: -  a-know edge --

urp un\rnlrp.  F.v ! ,6 ann -onL.

r i< j  1-  - \  i r l i  . . , ,o L

35

CR-S-[ ]AN: dve a_ d-1e d-d Jo.  ce of  noLion. T.  hasn'L
40 been f iLed in the downstairs reqistrv and the plaint i f fs

aLreadv have a copv.

h a.  :^ .  f  .h i -  r .F.a ai teo Ln

Court ?

nLP HO\OJP: g d L -edle .o t i le in CourL d arended
not ice of  not ion dated today's date.  Mr Cr ist ian/  are you

.n F^ h n^ i -ae 
^a 

m^l  ;^ .< h. .  ,  at  ]s,  oo_ ,v ln l  Lne
order in the amended nol ice of  mot ion?

LFlS lA\ :  Cpo oq sos IOI De-Lng noL on exporL .n ldw.

HER HONOUR: I t  doesnrt  matter,

, ' raL
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that 's the af f idavi t  of  Fiona Carol ine Crrst ian.

0?0076

order of  Hidden J on the 15th and t ime to prepare for  the
summons in the whi te fo lders for  the Appeaf Court  so that

han 
- ,^ 

6 .6 
-rc^ 

in 
^r  

A^na- I

a i lF^ -  h^l- in^ c

lookind : t  the .o i r r t  f i fe.  What was the date of  the
l r r ' ldmanf 

^f  
H i  

^ . lan 
T?

CRISTIAN: 15 NoveTnbeT.
10

HER HONOUR: And what do the rules say? These things
L-.^o 

-^nc - .  
l \ r  L 'hr  ,4^ rh6 ," lac 

^,aco.,1, . iar /  aDo-L
. . , l io.  I  Lo h^l  A .^ q mh^.c ch^"1^ l -16 -^- ,

15 CRISTIAN: There are c i rcunstances. I  bef ieve tne
d- -nd.nL o na po_n. was oe-enoing ano sne v, /as seek_nq
)  A . l -  \ /c

HFIR HONOUR: I  an just  t ry ing to work i t  out ,  because
)A ere ore wo oo-rman s \ou can r i -Le;  one -s a no-ding

s._u- lons dnd h- s.nmons for leave Lo aopeaL. -  rh ink ! \ev
both have to be f i led wi th in -  e i ther has to be f l led

"-  ' !  !Ldt  cor rec!  .

25 (oLLLD L: \os.  .har 's ry under standirg.

HBR HoNoUR: Justice Hiddenrs surnrnons was 15 November -
sor ry,  de- is-on ,rds 5 Nove"r lce' .  oJ d-e out o '  E'- ' re by
haLf a dozen days, is that  correct?

30
CRISTIAN: That 's correct ,  and there are c i rcumstances for
Inal  i  hal  I  v/o.  o 'ke -o oxp . i r .

HF.R HoNoUR: Al l  r idht .  Is there an af f idavrt  that
15 h6 . . la-  '  -  lhe extens.o ' r  of  t ine?

RIS-t IAN: -  ca -  !  F 'F i /as an df f 'ddv' t  '_.ed veste 'day
i r  ! ,^ , ,  . - r^nr+ . - r ,6

)  \ .  , . -  |  
"  -  - , .  

) -F.

40 HER HoNoUR: Wef l ,  there's an af f idavi t  on f r - Ie which was

CRISTIAN: Yes.

45 HER HONOUR: Is that  the one?

' 'c  i lo 
' !  

"  ^ecernber.
/^  L ' i  |  |  in r .6 r  h6 ^r  , : .  { :  . - -6/ ] \  I^16\rr19 v! t

marked i t  out .  I t  was going to say the Bth but we marked
\1 |  

^  
/ in. i  .  

' -6,r  
n Loru, ica T 

^.n 
r i - -6 . . . . r  

"norhe-

HER HoNOUR: We11, what th is doesn' t  te l l  me is why the
-ar l ind cr ]nr . . .  u- .  r ' -od taLe.

mstances are sucn l ]nal '  wnel
l - i  r  ' r ic t i in cha )cvqI lor

'o 
- , . , .  Ha - t  /  ^rra.ad I  ) .  /< h- in- ic 

- , j  
,n -8
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wdy> d] ]w

ao^^nnt t r  ! . ,o +Lon !c cot  f

n, l6a 
^f  

fha q, ,nroma a^Lrr f

two not ices of  not ions;  one
one to revoke the order of
Court .

070076

l i r ,1-n -ar,  h^ lhe

We f i led a not ice of  mot ion -
'n ' '  dnd

28 November in a Conunon Larn

10

2A
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We went before a hear ing wiLh Reqisl  a How- o_ 5
t6^Fnhar fL.6 Roaie,  - - .  h_. , inn inn-"a/r  .1^.-  tb-  n^ ice

docurnents,  the sunnons. Mrs Cr ist ian wasnrt  there to
q-a fL^ 11hf i .  L,--  

-n 
cha Lhen

gave me power of atto:rney to come on 14 Decenber- I then
vias before Registrar Howe, again presented the fact  that
he had ignored those two not ices of  mot ions back on the
5th and the fact  that  she wanted them to be addressed and
d^ hcr.r-  i  4 iw i  lna 

^n 
ha P 1- s a od .  F.  lv  -here

wn< 6*_d.- .F.r ' r r l l .  n hie CaSe
and Hrdden J dismissed those two not ices of  mot ions,  not

a6 t l  r^  i ' r ' '  , ' l  
-  

lha -rse On

behalf  of  the defendant.

.  
"  ,a^a1t rr  _6wa LPo

indrcated to the defendant that  she had to go to the Court
of  Appeal .  So she pursued a conversat ion wi th members of

'  | |  in hr '  _-a:  
'^r '  ^ . . f  SeO

h6^-r .co <r o tont  rF : r  I  .1.  1-  -^. :  
.c6 i r

a,1^-, ' ,^ , \ /  -Tai^r . ,  1 . , : (  c,  l l

cont inuing and hadn' t  concluded and untrL such t ime i t  had
been concluded there was no matter before the Court  of

^--ar l  
-h^ca _.a 

' l t t  
a c6 .  Lad

co-no '  or  'he Sou.h-Ln High d-os leq . -ar- l  Lo Lt , /  !o
resolve these matters.  So we nere fef t  wrth qui te a bi t
of  confusion as to the procedures.

Anyway, come 14 December,  Fegistrar Hov.,e dismissed those
two not ices of  mot ions we f i led on 28 November,  r  then

eApeL .  r r rJ -r io- .  -  r .  ^  .  o-e a
i ic-  cc ur '  l  _ i - ' l  l . r .L a^t 'S! 'ar

}1:^ rha 
^^L,ar 

,^ 
^^ 

c 
-h 

, . i r^c l^ I^ , .^ ,^ <l  i  l l .  -  1-q
how the court  works.  We then spoke to a Registrar on the
5th f loor.  That 's when I  real ised I  had to f i le a
r^- , ,nan in hA a. .a i  

^ : !  
dncl  so re d_d.

/  . .  
- - fh67 I  t  

^ ,1 
I  h^t  

^ 
i^^ crrmh- - . r  _. .  ors,

ln fact identlcal to the holding summons that you have
F.6 f^ ra \ /^"  ,^ / l i \ /  : . : i r i^r-- : - ' - . .  r r
and a not ice of  mot ion.  I  wai ted for those documents to
be f i led but i t  went to a Registrar and a Reqistrar then
came forward with a handwri t ten let ter ,  nhich I  can show
v- .  

-  
- iv-  n inrr 'ae n - jva -h -  l rv -^ ' - " r  " r -  -h j .  is

not the correct  procedure and that added further confusion
to us.  As sel f  l i t igants,  i t  fef t  us nowhere to
nr^^,aa</^^in^ ,^.u, : i^ :1-  - l l  wa L'ara : . r , , r  w faal. . . rng
qui te despondent.

T hen wenL and soughr .  duly ludge, o .ores J,  wr o
. i^h a.  'h6 lFr rFr h I  -  , - ick discussion wi! l^  "  -"r  a-d

.22/72/A6 3
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asked me to come back to his Court  the next day, which I
d-d - f  a i l , t^ . .  

^-  
1.  na-amha- T -h6- en^/a wi f^ , t^nFs J

dur ing that af ternoon and he clar i f ied that  the let te!
- .Fda. f^rrF n|rera. l  rn -ha ^^r--  

^1- 
anha>l uF.^r l lnr t

advise me, understandably in his posi t ion,  And so, I  then
^+ 

f  i  r i - -
- .  

I r -L-Lrq dgo.Lr _ur d r-cdr.Lrg,
which we had yesterday before Simpson J,  for  the not ice of
mot ion to put,  again pur a sray on !he i , r i t  ot  possession.
S^e di  s 'n i  sseo that on rho bas is !ha!  she oe I  i  eved that
the, i t  was, apologies for  the word. appealable,  neaning
fhe a^rryf  

^r  
Anna: l  :n. l  ih: i  re u 'hara T naa. lad f^ d^

So I  again went downstairs to the Court  of  Appeal  and I
f i led the same docunents that I f i fed on 14 December and

r^ r l i6 nr: inr i  ++ inn c^! ,^L+Lr sy wErE r  r rqv.
r . r r .  x^^i  

-  -  ^r-  ^f  
-La 

-^ l  
i -  i  

^- .  
f .  y -ha raron l rnr  and

. ivF hiT 
^ 

. .nv of  - l^^ n^ i - -  
^T 

ra- ' .  n.  'ha FlJ . lFviL and
the holding summons.

I  rang Simpson J,  assuming that Simpson J would be -  I
ha-a w).  a ^I- \ /  i I . ra T haodL L"dt  vv, , ,L

i .  - l  6 Danic --  r '  - !a . -h in rr . r  wo

' { i r r6y6n+ 
a6^;crr ! rc in^ i - -  in^ eimnc^n T,. , -c rha

locat ion where the next step for th is process for me. So
T ,rn^ q,mn<^n .T 

-rhi lq 
in ha 

^,aean-a ^a 
n^,  /  !a^nin. r r r r i9 a 'Lu

arranged to seek a t ime to come back before her to discuss
rLF _,r .yf  I  r  L_-L . .^n rr--on J

-- \ , r  nd l1^m ha, 
-<e 

i< -n '  
I  dn

+rn^ rh6m ch6,. , i t t  .^  La, .. .  JL o" d| ,P

, l  u hF PA. i .  rar .wdr v* y PF v 'c7cu ogorrr .
-  d-n L:- t  

'  ^  
r  hF .va ,n r  hA tr f lh

f loor.  She said there's no other duty judge at  a l f  that
would help us in the Connon Law Court .  I  to ld her i t 's  at
Lhe Court  of  Appeal .  She coufd not te l l  me that a duty
i r ' l ra:  'hFr n^in .  f  a.F, l  

-n l.  .a- i  .a.  t6 . .>. .  backiu |  | , ,9 ovafr l

here. And so, what I  d id on the Bth f loor,  i t  was another
i , r . lda 

^n 
. l , r fv F.d,r i ] .  v c6,r7f . .  His name was Bleleton J I

LAI iAvA Dfa-a an 
--d 

)  : f^  1 t - ' - .1!  l - .  n idh he

spoke with me and I explained the di lenrna that I had and
ha |^ l^ ma ,  hara u,-c 

-  
.1" \ '  :  !^

"  - - . ,  ) .Jqc,  -  o.  j  o /uLdr rul |o l

duLy judq- for  Lhe Co.!L of  Aopedl  aJ d i  w.s lef l  Lh.L t
hiwa,^ r in^,hie m^/. in^ 

^ 
han T- l l^u|  hA 

^r^-a<<

So that was what I  d id th is morning. I  then spoke to
Reglstrar,  a Peter Schel l ,  explaining the dl lernma and then
l -  r -na mF hr^ l ,  in n ninl l -ee 1d 6l l  na tha . rnn) - l - lenL
r-Fr-  

-  
o -r t  w6 |  a lF "h- r-  h-F l r  o Av6 

-e we
have undertaken to reach this ooint .

My under:standing of  the
3 nonths to al low us to
f i le the whi te fo lders
fhan :r- ' ra fh i  < . r<a : l_

h^l  _ i in '  c l r r^nc -  n a-6 '_veS -S

inf6 fhF A.^ar |  ^^ r l  c^ ,J6 Can

I  say in l rght  of  the fact  that  when we were served the
statement of  cLain,  ! , /hrch I  bel ieve was 17 or 1B July th is

55
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"  
nAo /  

'  ^^ l / , - -s ur 
-egd- 

Ai . r  drLr Lrerr  d pro
bono b.r '  is .er  wh-ch took Lls real ly to Lhe end of
September when we real ised we were not going to get any

barr isLer wiLhin Lhis case
5c cal f  I  i r i^rnrc.  n} l  r' IdLLs. I  wds \rdwi, l l rg 

- , , ,ny
: .  1 uar io. l^  th ic On our Own.

F,^m l . . !c i^2l l r r  T n-r  
^1. \6.  

,  i l l  ih6 i , , , - l^n6nr 
^: t '  

^h 
q

Novenlcer Fiona Crist ian at  every t i rne insisted i t  wasn' t
fa i r  that  th is matter be pushed. Mr Golfedge was keen
that the plaint i f f 's  matter be deal t  l r i th as soon as
n^cc i t r l  a i  h^ 

^ l6nr 
\ r  

^a '  
ina

We are deal ing wi th a fani ly home here.  We only have the
property or, /ned by Fiona CaIoI ine Cr ist ian,  which I  must

I  ic  rh6 
^.  

lu, ,y rr  LLVL

home she has. There is no investment in any other
. , .^a iac -L6.F ic nn'_ah: ai^:-a aai-< Tax.
rno r- .  I  raal  lL6 ' ) . i l -> l  C^'-s T"pre iS
n^ T:n/ l  Try 

^n 
I  h i< nr^6Artv qha 1 ivad in rhrr

sha rLp- -6 ' t  rh j -  
^ f .^Af-v 

-^ -  ive

in the southern Highlands whe!e appropr iace schools for
the chi ldren were avai labfe.  So she rented out short  tern
h, l i  - .  a-1.  r .  sarwi.a iL6:-  ._.rn. i> 

^h 
:da-:4ns as a

decenl  Austral lan c i t izen would do.

HLD UONO P: As I  have bee'  'sEenrng !o you, .L r ' r i_k
ha.-  .  s.TA' l  nr  erca r6, l  f  f j4!-  !1v6 h66- i "1

'  l rantq :  . .1416--  ue loan , . ras taken out in
)nnq ic +h.+ .^rrd-r1

CRISTIAN: Correct  .

AVT, : CAT 070076

HER dONOUR: And no Davments have oeen made at  aI I?

50

CRISTIAN: We told the bank, the staf f  at  the bank that
'6  '  1.1 r ivan re --6 w'ana nr.dr] . -  tdF i^ d -rFn af  that

point  that  the f raud had been conducted. We we!e,  and as
I 've expLained in the af f idavi t  f i led wi th th is holding
surtunons, the product and what - I  have documents I can
show to you, your I lonour,  showing clear ly the approvaL
do .menr dLions Lha! we recei  ved from !he p-ainEir f  re l l ing
.s Lne proour-L !ha!  was be-nq suppl ied,  s iqned of f  by

t^7 Mr-^, , r7 i6 M^r i i
'dr . - r  , .1r . jJs,  . . -  -  - lages
,^d t !6 at  ha.  h:-  f4-  I , i^ .d ' .?r  1c . r  hal-a-f . f  oa-ne-. .aI

Lini ted.  You can see c1ear. ly that 's the same gent leman,
the creator oLf both documents for  the plaint i f f .  And to

:n 
^rrar ^f  

n i  c-^116r! ,  1g v J -  - .  - . - - - . - - , ,  :o

^/^,  
d^ c uirh ra-^rae rnr l  lhart  h iva h^r h,^vi^6.J :n\. . ' . . . - - .  - ' ' :1

records of  anvthinq.

CRISTIAN: Your Honour,  there is no money. Your Honour,
'q11 t-^ r^ lo ef in4,r-d -^ --  know
i t ,  1s not gofd and si lver.  l , ie are deal ing wi th
pronissory notes,  we are deal ing wi th bi l ls  of  exchange,
we are deaf ing wi t 'h credi t .  Credi t  is  a di f ferent natter. .

55
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And as we can ci te in the document,  which we wif l  argue in
. . ,  t t  rct  rh6 

^t ! in+i{+ 
r^u,  nPPcd

rn. l  rh:r  , . ,  1I  l - \o nrac6nr ar l  nr^, ,6 r^ , ,c r. . -  . .  , -  . .nar
I6nf  +^ , rc
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CRISTIAN: The mortgage was signed on behal f  of  a product
that we were to receive.  That product was not suppl ied.

'  |  . r l  i^n ha.a hF h^ n--  ^ , I I

has conducted fraud- I  say th is:  How can a contract  come
into existence with no cause for the existence of  thal

-  :nd i< ,  h^r rh616 L'rc n^o, r  rdy ,  i ie i .

aoreement in Dlace for the contract  to exist .

They are saying that the contr :act  is  a contract  and there
i r  ic  

^, , r  ^r  
rFin r i r  : . l6nr ia\ / in^ 

^n 
ha / lacl /  o l l  ,)g us

you siq ed lLdl-  exclud!ng Lhe his ory beh nd -hdL
forrnulat ion of  the contract .  This dispute is about the
brelrdF ihat  led io th. t  c6ntract .  We have the evidence
to show cfear. ly that  what was agreed and nhat nas suppl ied
were two conp_elely diaferenl  produc.s,  wo k g
^^nn 

|  6+61 tr  , - l i r ro,anr rJ, l  or
was pr or j  sed I  o b.  -uppl ied.

UFD qONOUD: W] dL ,^/-re \ou suooosad -o pay .ndal  Lhe
nr^r1,1- l  1 hrf

HER HONOUR: Did you sagn a mortgage?

HER HONOUR: That 's

CP S'TAN: \o l  h ing o poy a.  .n-s po
contract .  The contract  was void.

We don' t  have a

35

45

HLR HUI\OUR: t \OL nFCeSSdIr  ry.  WaS Lne plOperL/ LnaL yO*
have L-1ked dbouL, Lha! was purchased -n 2005 vrasn'L -1.

CRTSTTAN: No. I  was, rhe oropelLr was p.rchased -n
2001-.  I t  was owned by us and then over t ine she became
lhe LoLdl  deed holdel  oI  lhe properL, / .  then "e so.ghl
ref inance to renovate the donnstairs of  th is propei ty so
she could evenLual ly move odc< inro ne propel- /  and
^^nr 

in"a ronl  i^^ 
"^c,  

: i  re L rrr  Prdrr .

HER HONOUR: And so, rhe re ' inance was rhrough Perpe- la l
L imited, is that  correct  ?

LRLSI tAN: teS. ! 'Je OlOn !  <nOW UnL LI  Lne Oay Lney ar!-LVeO
and we bel ieved we were deal ing wi th Macquar ie Bank.
There was no documentat ion mai led t 'o us to te l l  us $/ho the
.enoer wds o- Lne porLruurdr !ur-  o(- ,  uur.peo on
us at  the last  moment,

CRISTTAN: Unt i l  the
vr l  id 

-^nl  
r2- f  fhan

of credi t .

HER HONOUR: And in
fha :n^rrnl  fh: t  v^r l

.22/72/06

not what I  asked you.

contract  is  cert i f ied that  i t 's  a
dJ.)dr,o-LL6rns

t ,^ , , r  i  n+on+ i  
^n 

+^ r6f i  n.r^-
- ,  wna E was

55
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CRISTIAN: T don' t  want to -  your Honour,  is  that  the
:^^,  

^^,  
i r ,  ha d <- <c n^ r  h < har 

-  -ha, wc co,,y

need --
5

avan i r  v^11 F T6rc i j iqr

^f  
,  ha 

- ,  ^  
manl rhr l  v^, ,  ,  h^, ,^hr

narr i  n^ n,  
^d -  

A r .d w- 
^^ l  

n,  
^.1 

,  I ' ,L 
'Ldyln h6 ,h^,  r r^, ,  L,^, l / l  e l l  .  

^rdcr 
a \ /^  

-^m- -  
t r^ l

66d ^ ^r la ro nr -6.  tF.  t t -  - r^. t -c-  -naL
._ . r ,L be.

Cc Sl A\:  he we'o awak- lo Lr e -" lona ary sysl^n aTrer Lhe
5 eve-r  d_d becdu-^ of  l r  os- .  r  ._1sldn-es ,  I  ope -d p

overues o_.orp el  -  s 01 -n dedl :ng , , / iLh Lh..  nd Ler.  the
ided of ,  ds -  s.  d-od .n 

-n 
aI I -ddviL hhjch I  cdn presenL

to your Honour,  which ls the 7th af f idavl t ,  r t  is  the
o. 'g ' - -  ,  '6.o r  expld os \er .  . loor ly.  

-oLr '  case, a
2A nre.edenf esfahl ishe. l  in 1960 caffed the Cr]edr l ,  Ravet

n r^ i  -  - !co 
_ ,  \ /  

^a 
I  )  

^a 
a,mino.t  , ,o l, , ,  ,y ,  fcal ly

T ,  h-r  .^  m^.-L 
- , -< 

lAnr ^ l  i  h^ .h lhc

lana6, a- i r l  ,  ho m^.a lc lLLg !c"1,  
'L 

rca! !y

and was val idated when the l rJry gave the defendant,  who
25 won that case on the basrs that  the apologr-es,  r 'm

l , \ r in^ 
-  

avnlr 'n rr '  -  - - '+:
-LL P a Jss^ 

" '9 
o

a^,6-t^c ,o 
^.  

,Lo.  r  ' !LrLr.  s.  ppLr oY a I  l ry

^l  
)  L,ho. rhFn lha Lr. lz hrn)^F/ .

- . . . - -_e._ 
jLaL.o veI)

- '6 i . - \ '  
,?t  

'  
t r -  h-nL 

^ 
Ftra, l  la r ,  rav \  t_ oI  Lhrn

l0 Fl  s s wr dl  lhF Pa_pelual  __m_--d has done as kel f .
They created money out of  th in air  and we ask them through

ha n/^ra<< 
^. : l  

l  
- .1^ar 

:n. l  i^r ' rn: l  urha, a ie r  h.  h^--  r^

l -  d .  -  i t r - , l tv^ ha a-r . l  rcr  Prove to us
. le ro e, /  l rd l  Lh-- /  lenl  Lo us.  r l ia hava a c leal  a loJment

l5 in nl^.a wF w:nf . . l  that  to be determined in the Court  of
Anno: l  \ r^rr  r  H^n^ rr

l lFp l -nNTnl lp.  Arc \^ '  
^^ ind 

a ih e 
^.^^.r fw 

1<

that  correct  ?
40

Cc S- AN: \dL $ds Lhe inrenr ion,  /es.

PFP UONOUR: D.d Toney qo lnro your oan/:  accoLnt?

45 CRTSTTAN: Cr.edi t  was issued, lvent into the bank account.

HER HONOUR: And holr much?

CRISTIAN: I  don' t  have those f igures in f ront  of  me. I
50 h: \ /F r .  n^ h-.k 1.  fhe records wath the defendant.

HER HONOUR: I have seen one document which seems to
indicate you owed $700,000.

55 CRISTIAN: That docunrent keeps coming an the mai l  and is
based on no contract .  we do not have a contract .  The
pla-n-- t t  -s pers-s! '_o t rdr  f 'e 'e _s a co t 'ocr.  \ow,
wi lhout a contract  there would be no part ies to th is

.22/L2/46 '7
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matter.  For them to seek a v i r i t  of  possession they are
i -d < wa r  Thic:"d. tne. !roy I  o rrr  Pro.-

woufdnl t  even occur i f  I  supposed a contract  was in p1ace.
I  am saying that the contract  is  invalrd and is f raud.
This argument is about a contract  that  is  not based on any

- .o/ .1 ^,  ^r  
l - \ \ /  |  h6 

^r  
/ ,  :ac

, , ,  r  , r  w, ' l /  wc orc )oy",v

misrepresentat ion,  unconscionable conduct,  tor t  of  decei t ,
among others,  of  th is.

u ddo r  . l  l  
^r  

-a ^ 
/  i l6-  ^6 L '1c ^-acan-ad 

_ u: , ' ld-_ J.

The defendant did nol have the ski l l  at the t ime to argue
^t  qhF acs 16r l  - - i i  . .  -  -6.  -s i  the

r l - , . r  ,  h6 i ,  s 
-a 

L,^ , l  
^^ 

,  
^  ^^nci / l6y 

i , ,<r i -a

eouitv.

2A

25

10

15

30

50

HER HONOUR:

CRTSTTAN:

HER HONOUR:
the moment -

There is a--

So I 'm rely ing --

\ .k-n1 -h-^.4!  - ,  e cort lar  ls
.6y-. ; .1, ,  docune- |

35

40

CRISTIAN: We were deceived into s igning a document!  We
.vo,o s64 .F^ i .  .  <:  r . : .  r l - .  ian c hrca. l  o ia.6nl  :^r ,

,  f -6-6 ! , r6 io TAA in4 rr  1e a:r  is  . r  lhe

fbr .mat ion of  th is contract .

And I  have the evidence to show you clear ly that  in the
mai l  on the same date that  the contract  arr ived were the

' -6- l1 l  , .  n I j  . , t r r ' l  ha 
-^nl  

>: ,Ols
r-  n I  l^ l  r .  ra t  o _r ' -  

-  - .  _h_s

contract  in terms of  how does this product perform. At
l l l ' - ,  I  c- l - ]  duv sc I  o5 .u *r lat

I  hF n a .  in.c 
-r  

Vi  . ' r -  -  ia a-r t  Ln
a r  . r_ 

_ 
ed ! 'or  I  r - .a q-vo l rome

Loan. I t  doesn' t  te l f  me anything. Macquar ie savbr Hone
Lo nr \n . t  i  c  /av. t  > : .  ho\a

the product works ?

We i lso re.ei \ /e. l  :nnroval  documentat ion tn the nai l  at  the
,  ima 

^\ /  
h6 lam^n :w---  r^e sarF nar ret l lpg us

ha .atand ,-  l  < : - .1 7 ni l  .  ,ca- in-  
^.  

| ,Ja were
T.^ i -  ^r  - r l  

l  wh i^h i  "  whaLoP!] ,y, , ,v ,u,  a f roLYuo,,s e, ,v

wa 
-r  

I  l ia. l  \ r  -  t r '6 
^-n 

F^ 6616_l  A 
_^-n 

^ '  ^  
a. lL-

r l  j  i^r .nf .w lh:n 
-  

n,  n.  n- l  rn. l  in larcei

1na l^-n 
^f  - .aA ^. : - ,  

h^hr- -  ^ . .  . . .  . . . - 'y  rn
and out l ike an overdraf t -  With that  pr incipal  and
in a acl  1-  i / . r  in a a.  -  J nr1, l r  . l  

^ l  
aanr l

do that.

HEK l iUt\UUK: Wrere -S r-o oocurrerr  w- . -  you say
const i tutes a loan in the case that you borrow the f ine of
credi t? f  am looking at  an af f idavi t  at  the moment that
you signed that rs dated 29 OcLaber 2446. Is that  the
^^. .^L' ih^ ^,  

r^a . l^- , ,mo. l  l r  ' '  i ou .-L rJc-r- !  L116
>d/A6f6nr-  ed.  rar i -  ,  ra.a -  .^  ' '  . f - , I i t?

Is that  at tached to that  af f idavi t?

55

22/72/06



AVL: CAT 0700?6

uRl5l IAN: I  m no! su-e your Honoul .  I  nave !o cnecK 1!
again,  bur T have the documenL here !o show you,

)  Ht; t l  ] luN(JuK: I  nanq oown tnat arr lqavl t .  woulo you nave a
look at  i t  and see whether the agreenent as you understood
i t  was supposed to be is contained in those papers?

CRI STIAN I  Yes, i t  is .
10

HER HONOUR: what annexure is i t?

CRISTIAN: Your Honou-,  T didnr!  -  i r  my car have t ie
other f i les that  would provide me with al l  the documents

15 with al l  the annexures.  I f  I  can refer to the annexures
of the -  I  wasn' t  - -

HLR HUNUUR: lnat  S tne dOCUmenL rn tne coui l  r rLes so
that should have al l  the annexures to i t .  That 's why I

20 asked you. could you just  indicate to me where. I  th ink
that 's the main af  i  davi  r ,  is  iL l

CRISTTA\:  That 's the only dt f idavir  -har -  "ave prov'ded,
that 's corr .ect .

HER HoNoUR: so where is i t  in that  f i le?

CRTSTTAN: Can your bear wi th me a moment and I  wi l l  see
!n1s.

HER HONOUR: Yes -

25

30
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35

FI:  CAT

CRISTIAN: Okay. T '11 start  wi th a sequence of  exhibi ts.
AC 12 shows a fax cover sheet f rom the Macquar ie Mortgages
:^anr errr in^ rhzl  lha nr^.1"^r  ic  l^  ha:  M:--"rr iA

M^yrdr^6e l in6 
^f  - rcr l , l  

Thrr  ic ,ha aircr  rh i^^

HLR HOI\OUR: -  wi l l  take a nole of  rhese and rhen T wi l l
look at  the documents.

CRISTIAN: That is AC 12- We then received AC 13 and that
came from James Angus- And then we received AC 15 ano
then we received Ac 16, which is what came in the mai-
wi th the contract ,  AC 16. And also there was another one
with AC 16. We actual ly received two let ters in the .nai f  .
One was addressed to Fiona Carol ine Cr ist ian and one to
nLyssr! ,  uvLI n, ,9ur o, ,u uuL 

'  
Lv, ' r r r rLLf, r r \ f  a

M:.dlrar iF ch6i .e l ine of  . redi t .  When we sav,/  that  and the
exper ienced mortgage broker carne to our premises, i t  was
understood that that 's whal  we v, /ere gett lng.  He checked
the contract  for  us and we signed i t  that  day, so we are

-o!  drguing thal  wa didn'r  s-gn. We d-d s-gn a documert
q 16,4 

-r  

'^ .  
^ ,  

I  h6 
^6-6nr i  ^h--L ' idL udYr

t ] ! iR t luNUUR: l , .Jnat 15 ] 'ne conltac! wnlcn you say 1s now
ral iad i ln^n hv tha 

^nn.npn].  which is dt f ferent f rom the
l ine of  credi t  ?

r  e 5 Lq\:  Lno ts -d.L-Leo t-e va.qual te BanK vorfqaqe

2A

30

40

50

'LP HQ\9U":  I  a naVe LnOSe Oa^K r  W-L-L-L lUSf raKe a
l r t t fe t ime to look at  those.

CRISTIAN: Can f
photocopies and

HER HONOUR: Ts th is new mater ia l  ?

yeu LU Lf  Ls

CRTSTTAN: Yes, i t  is ,  but  th is is mater ia l  showing -  we
hdva 9o.a I \4acq.ar-e News - lash, an inrernal  oocuren!
issued to brokers and i t  states very c lear ly here in the
document "News Efash 15 July 2005, to be ef fected Monday
18 July 2005 that changes to Macquar ie Execut ive Choice"
and i t  says "Execut ive Choice has now been customised to a
l ine of  credi t  Loc".  Now that l ras kno\rn bv the brokers on
15 Ju1y.

HER HONOUR: Just a rnoment.  I  just  want to take a few
moments just  to t ry to understand these documents.  Now T
need a l i t t le bi t  of  an understanding as to what happened
in the Court  befow. I  know an order for  a bi t  of
concession has been issued, but what has happened? Was
there a defence, or a cross-c1aim f i fed?

GOLLEDGE: There was a defence f i led which T could hand to

HER HONOUR:
Just so that

.22/1-2/46

It  should be on the Court  f i le,  Mr Gol ledge.
^ 

, ,h,4^r! l - ind My ayr- f i :n :  <anr,rro l  lo

55
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